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<Abstract>

Constitutional Arguments Against the National Assembly’s Power to Request

Modification of Administrative Legislation

Lee, Inho’

The National Assembly of South Korea passed a revision on the National Assembly
Act on May 29, 2015. The bill would allow lawmakers to demand the executive
branch modify certain kinds of administrative legislation which would be against a
statute. Actually, the bill would grant the power to modify an administrative regulation
to the National Assembly. Shortly afterward, the revision came under heated
controversy over the possibility of unconstitutionality. The President finally vetoed the
bill. This paper presents a few constitutional arguments against the bill.

Firstly, the revision bill violates the Articles 75 and 95 of the Korean Constitution
which allow the executive branch to make rules and regulations in it’s own name.
Naturally, an executive regulation against a statute is invalid and inoperative under the
Korean legal system. However, the Assembly should not be allowed to directly amend
the regulation since it delegates it’s legislative power to the administration. It is
contrary to the doctrine of separation of powers.

Secondly, the bill would try to preempt the judiciary power to adjudicate the
lawfullness of administrative regulations. The Articles 107 and 111 grant the
adjudicatory power over legality of rules and regulations to the Supreme Court and the
Constitutional Court respectively. Allowing the lawmakers to adjudicate on the legality
of executive legislation in advance would encroach on the judicial powers.

Thirdly, the bill squarely violates the Article 53 of the Constitution which can be
called the Presentment Clause. The Clause says that “Each bill passed by the National
Assembly shall be sent to the Executive, and the President shall promulgate it within
fifteen days. In case of objection to the bill, the President may return it to the
National Assembly with written explanation of his objection, and request it be

reconsidered.” It is a kind of legislative action for the National Assembly to decide
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that a regulation is against a statute. The revision bill would allow the lawmakers to

circumvent the presentment process of the Clause.

Key words: revision bill of National Assembly Act, power to request modification
of administrative legislation, power to make rules and regulations,

control over the administrative legislation, presentment of statutory bill
to the Executive





